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Pass-Through Agreement  

Section I – Parties.  

This Pass-Through Agreement (this “Agreement”) is entered between the party identified as the “Reseller” in the 
Order and Onapsis, Inc., as set forth below, (“Onapsis"), together with Reseller, the “Parties” or individually, a  
“Party”). The parties agree to be bound by the terms set forth herein. 

Section II – Appointment. 

1. Onapsis hereby grants Reseller a  one-time, non-exclusive, non-transferable right to resell, the product(s) 
owned and made available by Onapsis that are identified in an order (the “Products”) solely for the use 
of a  specific Customer. Reseller shall not resell the Products other to the Customer specified in the Order 
without the prior written consent of Onapsis. Reseller is not permitted to appoint a sub-reseller for the 
Products. Except as expressly provided herein, Reseller holds no right to, and shall not, copy, use or 
modify the Products. All rights not expressly granted herein to Reseller are reserved by Onapsis and its 
licensors. Reseller shall be obligated to ensure Customer agrees to the terms of the Master License and 
Services Agreement (“MLSA”) and send a copy of such accepted MLSA by the Customer to Onapsis, 
prior to the delivery of the Product(s) to Customer. 
 

2. Reseller will provide notice to Onapsis of any order of the Products issued by Reseller under this 
Agreement on behalf of its Customers (“Order”). Upon Onapsis’ acceptance of an Order and Customer’s 
acceptance of the MLSA, which shall be the responsibility of Reseller to have Customer accept the terms 
of the MLSA, Onapsis shall provide to the Customer directly a license key for the installation of the 
Product purchased by such Reseller. The license keys shall remain the property of Onapsis and neither 
Customer nor Reseller shall acquire any right or interest therein.  The Product will not be usable without 
such license keys.  
 

3. Upon Onapsis’ acceptance of an Order, Orders are binding, non-cancellable and non-returnable by 
Reseller. The terms and conditions of this Agreement will apply to each Order accepted by Onapsis (by 
written or electronic mail confirmation) or shipped by Onapsis hereunder. All Orders from Reseller will 
be processed as received according to the details of Product type and Product quantity. The responsibility 
for ensuring the accuracy of the Order details rests solely with Reseller. 
 

4. Onapsis may cancel any Orders placed by Reseller and accepted by Onapsis as set forth above, or refuse 
or delay shipment thereof, as Onapsis so desires if Reseller: (i) fails to make any payment as provided in 
this Agreement or under the terms of payment set forth in any invoice or otherwise agreed to by Onapsis 
and Reseller; (ii) fails to meet financial requirements established by Onapsis as may be required by 
Onapsis in its sole discretion from time to time; or (iii) otherwise fails to comply with the terms and 
conditions of this Agreement. Onapsis also may cancel any Orders for discontinued Products without 
liability of any kind to Reseller or to any other person. No such cancellation, refusal or delay will be 
deemed to be a termination or breach of this Agreement by Onapsis.  

Section III – Intellectual Property Rights. 

Reseller acknowledges and agrees that this Agreement creates no rights of ownership in the Products or 
Documentation (as defined in Section 3.1.) in favor of Reseller. As between the parties, Onapsis owns, and shall 
own, all right, title and interest (including all Intellectual Property and/or Intellectual Property Rights) in the 
Products and Documentation, including without limitation all modifications or customizations made by Onapsis 
whether upon the suggestion of Onapsis, Reseller, Customer or otherwise. Reseller will maintain the intellectual 
property disclaimers set forth by Onapsis in the Products and Documentation. As used in this Section, “Intellectual 
Property and/or Intellectual Property Rights” shall mean, collectively, all worldwide intellectual property rights 
in and to any works of authorship, moral rights, trademarks, patents, copyrights, trade secrets and design rights. 
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Section IV – Reseller Responsibilities. 

Reseller will: (i) diligently promote, solicit and obtain Orders for the Products in accordance with the terms of this 
Agreement; (ii) conduct business in a manner that reflects favorably at all times on the Products and the good 
name, goodwill and reputation of Onapsis; (iii) not engage in deceptive, misleading or unethical practices that are 
or may be detrimental to (A) the Products, (B) Onapsis or Onapsis’ customers, resellers or sales representatives, 
or (C) the public; (iv) provide pertinent information concerning the Products to prospective Customers; (v) transmit 
to Onapsis complaints concerning the Products which Reseller obtains from Customers; (vi) remain reasonably 
informed and knowledgeable concerning the function, specifications and advantages of the Products; (vii) not make 
representations, warranties or guarantees to anyone, including without limitation, Customers with respect to the 
Products that are inconsistent with the information, specifications, support documentation or promotional literature 
describing the Products (the “Documentation”) that Onapsis supplies to Reseller; and (viii) exercise commercially 
reasonable efforts to ensure that Reseller’s Customers do not use the Products in a manner that violates the terms 
and conditions of the MLSA associated with the Products. Except as expressly provided herein, Reseller will pay 
all costs and expenses incurred in the performance of Reseller’s obligations under this Agreement.  

Section V – Prices and Payment. 

1. Reseller will pay Onapsis the price for each Product as set forth in an Order in United States Dollars. 
 

2. Payment shall be made by Reseller to Onapsis with respect to any purchase hereunder within thirty (30) 
days after the receipt of an invoice. 
 

3. For any past due payments, Onapsis will have the right to: (i) assess a 2% per month interest charge for 
the late payments, or the maximum rate allowed by the then current law, whichever is greater; (ii) delay 
shipment of any pending or future Orders until such payment is made; and/or (iii) withhold technical 
support or any other Onapsis services until such payment is made. 
 

4. All prices/fees are exclusive of any and all taxes, including sales, use, transaction, privilege, gross 
receipts, value-added service, withholding or other similar taxes (“Taxes”) that may be imposed or 
assessed on this Agreement or the Products. Liability for, and the collection and remission of, any Taxes 
imposed on this Agreement, the MLSA or use of the Products, excluding Taxes based on Onapsis’ net 
income, are the Reseller’s sole responsibility and shall be paid directly by Reseller to the appropriate 
taxation authority; otherwise, Reseller will provide Onapsis with a certificate of exemption acceptable to 
the taxing authority and Onapsis. If Onapsis should be assessed any such Taxes by a taxation authority, 
Reseller will promptly reimburse Onapsis, including for applicable interest, fines or penalties, for such 
Taxes, and Onapsis will have the right to offset any amount otherwise payable by Onapsis to Reseller. 
 

Section VI – Confidentiality; Competing Products: Employees. 

1. Each of Reseller and Onapsis (the “Receiving Party”) shall keep strictly confidential any information 
disclosed in writing, orally or in any other manner by the other party (the “Disclosing Party”) or 
otherwise made available to the Receiving Party concerning the Disclosing Party’s performance of this 
Agreement or otherwise concerning the business, operations, software, technology, trade secrets or other 
proprietary information of the Disclosing Party (collectively, “Confidential Information”), and will use 
at least the same degree of care that it uses to protect its own confidential or proprietary information, 
which shall be no less than a reasonable degree of care.  This Agreement shall be deemed to be 
Confidential Information of each party.  Reseller agrees and acknowledges that, without limitation, the 
Products, Documentation and any license keys provided by Onapsis to Reseller or to Customer are the 
Confidential Information of Onapsis. The Receiving Party shall use Disclosing Party’s Confidential 
Information solely for the purposes of performing this Agreement and not for any other purpose, and shall 
not disclose or disseminate any Disclosing Party’s Confidential Information to any person at any time, 
except for disclosure to those of its directors, officers, employees, consultants, advisers and agents whose 
duties reasonably require them to have access to such Disclosing Party’s Confidential Information; 
provided that such directors, officers, employees, consultants, advisers and agents are bound by written 
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obligations which require them to maintain the confidentiality of such Disclosing Party Confidential 
Information to the same extent as if they were parties hereto. The foregoing confidentiality and 
nondisclosure obligations shall not prohibit the disclosure of Disclosing Party’s Confidential Information, 
to the extent such disclosure is required by law or by regulation; provided, however, that, in such event, 
the Receiving Party provides the Disclosing Party with prompt advance written notice of such disclosure 
so that the Disclosing Party has the opportunity if it so desires to seek a protective order or other 
appropriate remedy. 

2. Receiving Party will not have any confidentiality obligations with respect to any portion of the Disclosing 
Party’s Confidential Information: (i) which is or becomes generally available to the public other than as 
a result of disclosure thereof by the Receiving Party in violation of this Section 6; (ii) which is lawfully 
received by the Receiving Party on a nonconfidential basis from a third party that is not itself under any 
obligation of confidentiality or nondisclosure to the Disclosing Party with respect to such information; 
(iii) which by written evidence can be shown by the Receiving Party to have been independently 
developed by the Receiving Party without use of the Disclosing Party’s Confidential Information; or (iv) 
which the Receiving Party establishes by competent proof was in its possession at the time of disclosure 
by the Disclosing Party. 

3. Neither Reseller nor Reseller’s affiliates shall develop and bring to market a  product which competes 
with any Product or any derivative works of the Products during the term of this Agreement and for a  
period of three (3) years thereafter (the “Period”). 

4. During the Period, neither Reseller nor Reseller’s affiliates shall, directly or indirectly, (i) solicit or 
encourage any employee of Onapsis to leave the employment of Onapsis, or (ii) hire any such employee 
unless such hiring occurs more than one (1) year following the termination of such employee’s 
employment with Onapsis; provided, however, that this Section 6.4. will not prohibit any general 
solicitation (including through the use of employment agencies) not specifically directed at any 
individuals covered hereby. 

5. Because of the unique nature of the Products and Onapsis’ Confidential Information, Reseller understands 
and agrees that Onapsis will suffer irreparable harm in the event Reseller fails to comply with any of 
Reseller’s obligations hereunder, and that monetary damages will be inadequate to compensate Onapsis 
for such breach. Accordingly, Reseller agrees that Onapsis will be entitled to injunctive relief, as well as 
all other remedies available to Onapsis at law or in equity, including monetary damages without having 
to prove irreparable harm or post a bond. Reseller acknowledges that Onapsis would not have entered 
into this Agreement but for the agreements and covenants set forth in this Section 6 and such agreements 
and covenants are essential to protect the business and goodwill of Onapsis.  

Section VII – Term and Termination. 

1. This Agreement will commence on the Effective Date and will stay in effect until the expiration of the 
Order. Notwithstanding the foregoing, Onapsis may terminate the Agreement immediately, through 
written notification, without incurring liability, if Reseller: (i) becomes insolvent; (ii) enters into 
suspension of payments, moratorium, reorganization or bankruptcy; (iii) defaults on payment for more 
than thirty (30) days; (iv) commits a breach of this Agreement; (v) sells or undergoes a takeover of a  
Controlling Interest (as defined below); (vi) ceases to operate; (vii) makes a general assignment for the 
benefit of creditors; (viii) admits in writing Reseller’s inability to pay debts as they mature; (ix) suffers 
or permits the appointment of a receiver for Reseller’s business or assets; (x) avails itself of or becomes 
subject to any other judicial or administrative proceeding that relates to insolvency or protection of 
creditors’ rights; or (xi) is, in Onapsis’ judgment, no longer able to fulfill its obligations set forth in 
Section 3 of this Agreement. 
 

2. Reseller will promptly notify Onapsis in writing of any change in the Controlling Interest of Reseller. 
“Controlling Interest” means twenty-five percent (25%) or more of the shares of capital, or equivalent 
equity interests, of the Reseller. 
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3. Upon the expiration or termination of this Agreement, all rights granted to Reseller will immediately 
cease, and Reseller will cooperate with Onapsis to terminate relations in an orderly manner. Reseller will 
immediately purge from Reseller’s computer systems, storage media and other files all Onapsis 
Confidential Information and promptly deliver same to Onapsis or Onapsis’ designee, including any and 
all Products within or under Reseller’s possession or control. All payments due to Onapsis at the time of 
termination shall become immediately due and payable to Onapsis. 
 

4. The following Sections will survive any expiration or termination of this Agreement: Intellectual Property 
Rights,  Prices and Payment; Confidentiality, Competing Products, Employees, and  Limitation of 
Liability; Disclaimer of Warranties. 

Section VIII – Software License Agreement; Support. 

1. All Product licenses sold by the Reseller, either directly or indirectly, to a Customer shall be subject to 
Onapsis’ Master License Services Agreement, a  copy of which can be found at 
https://www.onapsis.com/legal  (as may be amended by Onapsis from time to time, the “MLSA”). 
Acceptance of the MLSA by the Customer is a  pre-condition to the use of the Products, and Reseller will, 
at all times, inform the Customer prior to Order acceptance that their Order is conditional upon their 
acceptance of the MLSA for the Products. The refusal of a  Customer to agree to the MLSA license 
conditions shall not entitle either the Customer or the Reseller to a purchase refund. Reseller will not 
modify or amend the terms and conditions of any MLSA without Onapsis’ prior written approval. 
 

2. Reseller is not authorized to enter into any agreements with Customers that contain additional terms and 
conditions or terms and conditions that are in conflict with or alter Onapsis’ MLA. Onapsis will have no 
further obligations, either to Reseller or the Customer with respect to such agreements. 
 

3. Onapsis will provide all support for the Products in accordance with the support terms agreed to between 
Onapsis and Customer in the applicable MLSA. 

Section IX – Indemnification; Insurance.  

1. Onapsis shall indemnify, defend and hold harmless Reseller against any claims, actions, demands or 
damages resulting from the actual infringement by the Products of any U.S. patent, trademark, copyright 
or other intellectual property right of any third party. Reseller shall permit Onapsis to replace or modify 
the Products so as to avoid infringement, or to procure the right for Reseller to continue marketing and 
sale of the Products. If neither of such alternatives is commercially practicable in Onapsis’ sole discretion, 
Onapsis may terminate this Agreement with no further liability. Onapsis shall have no obligation or 
liability under this section if the infringement arises from (i) use or combination of the Product with 
hardware, software or items not furnished by Onapsis, or (ii) other misuse by Reseller or Reseller’s 
Customer of the Products including, without limitation, any unlicensed use thereof. The foregoing states 
Onapsis’ entire liability and obligations and Reseller’s sole and exclusive remedy for any patent, 
trademark, copyright or other intellectual property infringement claims. 
 

2. Reseller shall indemnify, defend and hold harmless Onapsis and Onapsis’ affiliates from and against any 
and all claims, actions, demands or damages arising as a result of (i) Reseller’s breach of this Agreement; 
or (ii) the acts or omissions of the employees or agents of Reseller and Reseller’s affiliates, including, 
but not limited to any claims, actions or demands relating to any statements, representations or warranties 
made by Reseller to third parties, including Customers, relating to the Products or Documentation. 
 

3. The foregoing indemnities are conditioned upon (i) prompt notice of any claim, action or demand for 
which indemnity is claimed, except to the extent that the indemnifying party is not materially prejudiced 
by the delay, (ii) complete control of the defense and settlement thereof by the indemnifying party, subject 
to the reasonable approval of the indemnified party for non-monetary remedies, and (iii) cooperation of 
the other party in such defense. 
 

4. Reseller will carry, with financially sound and reputable insurers, insurance coverage with respect to the 

https://www.onapsis.com/legal
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conduct of its business against loss from such risks and in such amounts as is customary for well-insured 
companies engaged in similar businesses and sufficient to support its obligations under this Agreement. 
Upon the request of Onapsis, Reseller will provide Onapsis with a Certificate of Insurance evidencing 
such coverage, and providing that thirty (30) days advance written notice will be given to Onapsis of any 
material change or cancellation in coverage or limits. Reseller shall maintain Commercial General 
Liability insurance for the duration of this Agreement of not less than $ 1,000,000 U.S. Dollars per annum 
and per incident with a reputable insurer. 

Section X – Limitation of Liability; Disclaimer of Warranties.  

1. IN NO EVENT WILL ONAPSIS BE LIABLE TO RESELLER OR ANY THIRD PARTY FOR ANY 
LOST PROFITS, LOST REVENUE, COVER, LOST DATA OR ANY INDIRECT, INCIDENTAL, 
PUNITIVE, CONSEQUENTIAL OR OTHER SPECIAL DAMAGES, ARISING OUT OF OR 
RELATED TO THIS AGREEMENT OR THE PRODUCTS, FOR ANY CAUSES OF ACTION OF 
ANY KIND (INCLUDING TORT, CONTRACT, NEGLIGENCE, STRICT LIABILITY AND 
BREACH OF WARRANTY) EVEN IF ONAPSIS HAS BEEN ADVISED OF THE POSSIBILITY OF 
SUCH DAMAGES. IN NO EVENT WILL ONAPSIS’ TOTAL CUMULATIVE LIABILITY IN 
CONNECTION WITH THIS AGREEMENT OR THE PRODUCTS EXCEED THE TOTAL AMOUNT 
PAID TO ONAPSIS BY RESELLER FOR THE APPLICABLE ORDER UNDER WHICH SUCH 
LIABILITY AROSE. THESE LIMITATIONS WILL SURVIVE AND APPLY NOTWITHSTANDING 
ANY FAILURE OF THE ESSENTIAL PURPOSE OF ANY LIMITED REMEDY PROVIDED 
HEREIN. 
 

2. ONAPSIS MAKES NO REPRESENTATIONS OR WARRANTIES OF ANY KIND TO RESELLER 
IN RELATION TO ITS PRODUCTS. ALL ONAPSIS PRODUCTS ARE PROVIDED TO RESELLER 
“AS IS” AND ONAPSIS EXPRESSLY DISCLAIMS ALL REPRESENTATIONS AND 
WARRANTIES WITH REGARD TO THE PRODUCTS, EXPRESS OR IMPLIED, INCLUDING ALL 
REPRESENTATIONS OR WARRANTIES OF MERCHANTABILITY, FITNESS FOR A 
PARTICULAR PURPOSE OR NON-INFRINGEMENT.  

Section XI – Trademarks, Trade Names, Logos, Designations and Copyrights.  

1. Reseller acknowledges that Onapsis owns and retains the trademarks, trade names, copyrights and logos 
Onapsis uses for the Products (the “Marks”). Nothing contained in this Agreement will give Reseller any 
right, title or interest in any such Marks, and Reseller will not at any time during or after this Agreement 
assert or claim any interest in or do anything that may adversely affect the validity of any Marks belonging 
to or licensed to Onapsis (including, without limitation, any act or assistance to any act, which may 
infringe or lead to the infringement of any of Onapsis’ Marks or proprietary rights). Subject to the 
foregoing, Reseller is authorized, during the term of this Agreement, to use, in connection with Reseller’s 
promotion, and distribution of the Products, only the Onapsis Marks in accordance with usage guidelines 
as may be supplied by Onapsis from time to time. All use of Onapsis Marks by Reseller and any goodwill 
associated therewith shall inure to the benefit of Onapsis and not Reseller. Upon termination or expiration 
of this Agreement, or upon request by Onapsis, Reseller will cease the use of any and all of Onapsis’ 
Marks. Reseller may not purchase and/or localize a web site domain containing the name “Onapsis” 
without the express written consent of Onapsis. The name “Onapsis” is a  trademark and owned 
exclusively by Onapsis Inc.  Reseller may not attach any additional trademarks, trade names, logos or 
designations to any Product. Reseller will not use any Marks in connection with any non-Onapsis 
products. 

 
2. Reseller will immediately notify Onapsis if Reseller learns (i) of any actual or potential infringement of 

the Marks by a third party, or (ii) that the use of the Marks of a  third party may infringe the proprietary 
rights. Onapsis will determine the steps to be taken under these circumstances. Reseller will (x) provide 
Onapsis with the assistance that Onapsis may reasonably request, and (y) take no steps on Reseller’s own 
without Onapsis’ prior written approval. 
 

3. Upon expiration or termination of this Agreement, Reseller will immediately cease all display, advertising 
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and use of the Marks and will not thereafter use, advertise or display any trademark, trade name, logo or 
designation which is, or any part of which is, similar to or confusing with any of the Marks. 

Section XII – Miscellaneous 

Reseller agrees to comply with all applicable laws with respect to the Products and the performance by 
Reseller of its obligations hereunder. This Agreement is governed by the laws of the State of Delaware, 
excluding its conflict of law provisions, and any claims arising hereunder shall be subject to the exclusive 
jurisdiction of courts in the State of Delaware. The application of the United Nations Convention of 
Contracts for the International Sale of Goods is expressly excluded. This Agreement is the entire 
agreement between Reseller and Onapsis and supersedes any all oral or written agreements or 
understandings between Onapsis and the Reseller with respect to such subject matter. Any terms 
contained on a purchase order or other form (electronic or otherwise) used by Reseller are null and void 
and of no legal effect unless otherwise negotiated and confirmed in writing by Onapsis. Reseller may not 
assign this Agreement without the prior written consent of Onapsis. The Parties to this Agreement are 
independent contractors. Neither Party is an agent, representative, joint venture, or partner of the other 
Party. Neither Party shall have any right, power or authority to enter into any agreement for or on behalf 
of, or incur any obligation or liability of, or to otherwise bind the other Party. Each Party shall bear 
its own costs and expenses in performing this Agreement. 

***


